February 3, 2017

Original Delivered by Email: dorenda.baker@faa.gov
john.s.duncan@faa.gov

Dorenda Baker John Duncan

Director, Aircraft Certification Service Director, Flight Standards Service
Federal Aviation Administration Federal Aviation Administration
800 Independence Ave., SW 800 Independence Ave., SW
Washington, DC 20591 Washington, DC 20591

RE: Treatment of Commercial Parts and COTS Parts under the Bilateral Agreement
between the European Union and United States

Dear Ms. Baker and Mr. Duncan:

We are requesting rectification of an issue created by the definition of commercial parts
in 14 CFR 8§ 21.1(b)(3). Under the United States’ regulatory framework, such parts do not
require a production approvall and consequently are not usually accompanied by Form
8130-3 when wused domestically. However, under the FAA-EASA Technical
Implementation Procedures (TIP) and Maintenance Annex Guidance (MAG) commercial
parts do require a Form 8130-3. We request the FAA work with EASA so that commercial
parts need not be accompanied by Form 8130-3 as a condition for installing them in
maintenance subject to the MAG.

We are seeking similar relief for “Commercial-Off-the-Shelf” (COTS) parts. These parts
do not meet the definition of commercial part in § 21.1(b)(3) because they are not on a
commercial parts list issued by the design approval holder,? yet are included in the
approved design. However, prior to 2010 these parts did not require a production approval
because the manufacturer was not substantially certain at the time of production that a
particular part would be installed on a type-certificated product. In the Matter of Pacific
Sky Supply, Inc., FAA Order No. 93-19, (June 10, 1993).

Indeed, commercial and COTS parts are not produced and sold for aviation use. They
are however, normally referenced in a design approval holder’s design and maintenance
data such as drawings and specifications, Instructions for Continued Airworthiness,
lllustrated Parts Catalogues (IPC), lllustrated Parts Lists (IPL), Illustrated Provisioning
Documents (IPD), maintenance and overhaul manuals or other data approved by or
acceptable to the FAA. Like commercial parts,® COTS parts are typically produced and
sold only under the manufacturer's specification and marked only with the manufacturer's
markings.

1 See § 21.9(a)(4).

2 Most design approval holders have chosen not to create a commercial parts lists; many will never create
such lists.

3 See § 21.50(c)(2)(ii), which requires commercial parts to be sold only under the manufacturer's
specification and marked only with the manufacturer's markings.


http://www.ecfr.gov/cgi-bin/text-idx?SID=df9b69a0537e4bab107baaea892beceb&mc=true&node=se14.1.21_11&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=df9b69a0537e4bab107baaea892beceb&mc=true&node=se14.1.21_11&rgn=div8
https://www.faa.gov/about/office_org/headquarters_offices/agc/pol_adjudication/agc400/civil_penalty/CaseFile/view/1993/1993-19.pdf
http://www.ecfr.gov/cgi-bin/text-idx?SID=62f2a00b3fcff536864c8a97bb0d9e43&mc=true&node=se14.1.21_19&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_150&rgn=div8
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In its 2006 Notice of Proposed Rulemaking to amend part 21 (71 Fed. Reqg. 58920,
October 5, 2006), the FAA acknowledged the existence and use of COTS parts, although
it did not use that term.

For years, industry has used the term, “commercial parts,” in referring to parts that
are not designed or manufactured specifically for aviation use such as light bulbs,
fire axes, smoke detectors, and so on. Whereas a standard part specification is
developed by a consensus standards organization and is publicly available, the
design for a commercial part is developed privately.

The FAA recognizes that it is unrealistic to expect manufacturers making
thousands of non-aviation parts per day and relatively few aviation parts to obtain
a PMA. Enforcement of PMA violations is difficult because the FAA has often been
unable to show that these manufacturers are producing with the intent to sell their
parts for installation on a type-certificated product. (emphasis added)

When the final rule was adopted,* the FAA narrowly defined commercial part under
§ 21.1(b)(3) and established a new methodology for a DAH to designate commercial parts
under § 21.50(c). While acknowledging that COTS parts could be installed under part 43,°
the FAA included language in 8 21.9(a) that a COTS part manufacturer would need a
production approval if it knew or should have known that it was reasonably likely its part
would be installed on a type-certificated product. This statement is diametrically opposed
to the agency’s acknowledgement in the above-referenced preamble.

Six years later, few DAH’s have chosen to designate commercial parts under § 21.50,
while COTS parts are included in the design in the same manner as they were prior to
2010, i.e., without a corresponding production approval. Like commercial parts, COTS
parts may be accompanied by a manufacturer’s Certificate of Conformance (C of C) and
are routinely installed under part 43. Unfortunately, in the absence of Form 8130-3 such
parts are ineligible for installation in articles subject to the MAG.

Many of the undersigned entities, while working closely with the FAA and EASA during
the agencies’ review of MAG Changes 5 and 6, requested that commercial parts (and
COTS parts) be excepted from the Form 8130-3 requirement. EASA rejected this
proposal because that agency’s regulations do not recognize commercial parts or COTS
parts. In Europe, such parts must be accompanied by an EASA Form 1 like any other part

4 Production and Airworthiness Approvals, Part Marking, and Miscellaneous Amendments, 74 Fed. Reg.
53368 (Oct. 16, 2009).

51d. at 53,374 (explaining that “[t{lhose parts that are generally recognized by industry as commercial, but
have not been designated on a Commercial Parts List, must be approved for installation in accordance with
part 43").



https://www.gpo.gov/fdsys/pkg/FR-2006-10-05/pdf/06-8281.pdf
https://www.gpo.gov/fdsys/pkg/FR-2006-10-05/pdf/06-8281.pdf
http://www.ecfr.gov/cgi-bin/text-idx?SID=df9b69a0537e4bab107baaea892beceb&mc=true&node=se14.1.21_11&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_150&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&tpl=/ecfrbrowse/Title14/14cfr43_main_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_19&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_150&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&tpl=/ecfrbrowse/Title14/14cfr43_main_02.tpl
https://www.gpo.gov/fdsys/pkg/FR-2009-10-16/pdf/E9-24821.pdf
https://www.gpo.gov/fdsys/pkg/FR-2009-10-16/pdf/E9-24821.pdf
https://www.gpo.gov/fdsys/pkg/FR-2009-10-16/pdf/E9-24821.pdf
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produced under a production organization approval (POA) holder's gquality system.®
While we have doubts about enforcement, we recognize the rejection was based solely
on the fact that the two regulatory systems treat these parts differently.

Differences in the agencies’ rules and systems must be negotiated to ensure the result
does not create an impossible situation for either authority’s industry and certificate
holders. In this case, the failure to address the difference in the design regulations has
created an untenable situation on both sides of the Atlantic.

Commercial parts exported from the U.S. to the EU can only be documented with Form
8130-3 if they have been brought under a PAH’s quality system, a rare occurrence (see
paragraph 11 of AC 21-45). This is because the PAH must either stock the parts in its
own inventory or arrange for a commercial or COTS parts manufacturer to issue the form
on its behalf. Either option is unreasonably costly, unduly burdensome and impractical.

COTS parts producers are in a similar position but have the added problem of potentially
violating 8§ 21.9(a) if the manufacturers knew or should have known that their parts are
installed on type-certificated products. Since this legal standard is, by the agency’s own
admission, unrealistic for COTS parts we urge the FAA to use newly-adopted
§ 21.9(a)(7)’ to except these parts from § 21.9(a).®

Maintenance providers subject to the MAG cannot install new commercial parts or COTS
parts on articles undergoing maintenance because they are not accompanied by Form
8130-3. Similarly, neither designated airworthiness representatives nor repair stations
can qualify an otherwise airworthy commercial or COTS part because the MAG requires
traceability to the PAH unless otherwise excepted. A commercial or COTS part traceable
only to the DAH does not comply with the MAG.

The undersigned parties are aware that EASA may undertake rulemaking on “required”
parts documentation generally, including consideration of commercial parts and possibly
COTS parts. In the meantime, U.S. producers of commercial parts and COTS parts
cannot issue FAA Form 8130-3 and, without that document, U.S. repair stations and
European approved maintenance organizations cannot install these parts in compliance
with the TIP and the MAG. This situation must be addressed.

6 It is our understanding that some COTS-like parts are used in Europe without EASA Form One, despite
the general requirement for EASA Form One.

7 Section 21.9(a)(7) is scheduled to become effective August 30, 2017.

8 An exception could be drawn consistent with the scope of the Pacific Sky Supply discussion of intent
under tort law.


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgAdvisoryCircular.nsf/0/69ba121326625703862577b40055a1aa/$FILE/AC%2021-45.pdf
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_19&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_19&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_19&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=40670e434b2335f2d13fff391fb1e52f&mc=true&node=se14.1.21_19&rgn=div8
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We urgently request the FAA initiate talks with EASA to resolve this small but important
regulatory difference. The TIP must acknowledge the differences in and the equivalency
of the regulatory systems and address the type of documentation that will be acceptable
to EASA for different articles. We believe mutual recognition of regulatory differences is
a fundamental principle of bilateral agreements and must be applied in this case.

In the meantime, the undersigned recommend that U.S. repair stations and EU approved
maintenance organizations be excepted from the Form 8130-3 requirement for U.S.-
manufactured commercial parts and COTS parts when installed in articles subject to the
MAG. This would treat such parts in the same manner as standard parts and parts
fabricated during maintenance.

For the foregoing reasons, the undersigned urge the agencies to revise the TIP and the
MAG as set forth below:

(1) Add the following new definitions to paragraph 1.7 of the TIP and re-designate existing
subparagraphs 1.7(h) through 1.7(mm) as required:

h. Commercial part — as defined by the FAA in 14 CFR 8 21.1(b)(3) means an article
listed on an FAA-approved Commercial Parts List included in a design approval
holder's Instructions for Continued Airworthiness required by §21.50.

i. Commercial Off-the-Shelf (COTS) part — a part that (1) is not a commercial part
or standard part as defined herein, (2) was not manufactured specifically for
aviation use, (3) was produced only under the part manufacturer's specification
and marked only with the part manufacturer's markings, and (4) is referenced in
the design approval holder’s design or maintenance data (e.g., Instructions for
Continued Airworthiness, Component Maintenance and Overhaul Manuals,
lllustrated Parts Catalogue, lllustrated Parts List, lllustrated Provisioning
Documents or other data acceptable to or approved by the FAA).

(2) Section V, paragraph 5.1.10 of the TIP be revised by (i) revising the title of the section
to read “New Modification, Replacement, Standard, Commercial and COTS Parts” and
(i) adding new subparagraph (d) to read as follows:

(d) The AA shall accept commercial parts and COTS parts exported from the U.S. (i)
with FAA Form 8130-3 signed on the left side, or (ii) when traceable to the
manufacturer, accompanied by a conformity statement and in a satisfactory
condition for installation.
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(3) Section B, Appendix 1, paragraph 10(k)(1)(a) of the MAG be revised by (i) adding new
subparagraph (vi) to read as follows, and (ii) by re-designating existing subparagraphs
(vi) and (vii) as subparagraphs (vii) and (viii), respectively:

(vi) Commercial parts and COTS parts exported from the U.S. may only be accepted
as detailed in subparagraphs 5.1.10(d) of the Technical Implementation Procedures
(TIP).

(4) Section C, Appendix 1, paragraph 7(c)(1)(a) of the MAG be revised by (i) adding a
new subparagraph (vi) to read as follows, and (ii)) by re-designating existing
subparagraphs (vi) and (vii) as subparagraphs (vii) and (viii), respectively:

(vi) Commercial parts and COTS parts exported from the U.S. may only be accepted

as detailed in subparagraph 5.1.10(d) of the Technical Implementation Procedures
(TIP).

Please let us know if you have any questions or desire additional information.

Sincerely,

Marshall S. Filler Ali Bahrami

Managing Director & General Counsel Vice President, Civil Aviation
Aeronautical Repair Station Association Aerospace Industries Association
121 North Henry Street 1000 Wilson Boulevard
Alexandria, VA 22314-2905 Suite 1700

703.739.9543
marshall .filler@arsa.org

Ric Peri

Vice President

Government & Industry Affairs
Aircraft Electronics Association
601 Pennsylvania Ave, NW
Suite 900, South Building
Washington, DC 20004-3647
202.589.1144

ricp@aea.net

Arlington, VA 22209-3928
703.358.1080
ali.pahrami@aia-aerospace.org

Robert L. Ireland

Managing Director, Engineering &
Maintenance

Airlines for America

1275 Pennsylvania Avenue, NW
Suite 1300

Washington, D.C. 20004
202.626.4228
rireland@airlines.org



mailto:marshall.filler@arsa.org
mailto:ali.bahrami@aia-aerospace.org
mailto:ricp@aea.net
mailto:rireland@airlines.org
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Michele Dickstein

President

Aviation Suppliers Association
2233 Wisconsin Avenue, NW
Suite 503

Washington, DC 20007-4104
202.347.6896
michele@aviationsuppliers.org

Steve McGinn

Senior Director

Quality Systems & Regulatory Compliance
Honeywell | Aerospace

Phone: 602.231.2230 Office

Phone: 602.363.3568 Cell
mcginn.steve@honeywell.com

Ronald J. Witkowski

Director of Quality, Regulatory Compliance
Gulfstream Aerospace Corporation

500 Gulfstream Road

Savannah, GA 31408

912.395.0471
ronald.witkowski@gulfstream.com

Cc:

Walter Desrosier

Vice President, Engineering &
Maintenance

General Aviation Manufacturers
Association

1400 K Street, NW

Suite 801

Washington, DC 20005-2402
202.393.1500
wdesrosier@gama.aero

Paul Hawthorne

Director of Global Support Quality
MOOG Aircraft Group

Seneca & Jamison Roads

East Aurora, NY 14052-0018 USA
(716) 805-2475
phawthorne@moog.comm

Susan Cabler (by email, susan.cabler@faa.gov)

Dan Elgas (by email, daniel.j.elgas@faa.gov)

Sarbhpreet Sawhney (by email, sarbhpreet.sawhney@faa.gov)

Tim Shaver (by email, tim.shaver@faa.gov)

Emily White (by email, emily.white@faa.gov)
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