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The Final Rule is entitled "Antidrug and Alcohol Misuse Prevention Programs for
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10, 2006, and mandates a drug and alcohal testing regime that is irational, unreasonable,
arbitrary, and capricious; that exceeds the statutory authority of the FAA; that viclates principles
of fair notice and proper consideration of agency action; and that abridges each Petitioner's
rights under the United States Constitution, the Regulatory Flexibility Act, the Administrative
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BEPARTMENT OF TRANSFORTATION

Federal Avizstlon Adminisiration

14 CFR Part 121

{Docket No.: FAA-2002-11301; Amendment
Ne. 121-315]

R 2120-AH14

Antidrug and Alcohol Misuse
Prevention Programs for Personnel
Engaged in Specifisd Aviation
Activitias

AGENCY: Federal Aviation
Administration (FAAY, DOT.
ACTION: Final mle.

sumMmARY: This final rule amends the
FAA regulations governing drug and
aleohol testing te clarify that each
person who parforms a safaty-sensitive
function for a regulated employer by
contract, including by subcontract at
any tier, is subject to testing. These
amendments are nacessary because in
the 1990s, the FAA issued conflicting
guidance about which contractors were
subject to drug and alechol testing. This
action also rescinds all prior guidance
on the subject of testing contractors.
DATES: These amendments become
effective April 10, 2006. Affected
parties, however, do not have to comply
with the information collection
requirements in part 121, Appendix §,
Section IX, and Appendix §, Section VII,
until the FAA publishes in the Federal
Register the confrol numbers assigned
by the Office of Management and
Budgst (OMB) for these informatien
collection requirements. We will
publish ths control mumber to notify the
public that OMB has approved these
information eollsction requirements
under the Paperwork Reduotion Act of
1985,

FOR FURTHER INFORMATION CONTACT: For
technics! informetion, Diane J. Wood,
Manager, Drug Abatement Bivision,
AAM-800, Qifice of Aerospace
Medicine, Fedeml Aviation
Administration, 800 Independence
Avenue SW., Washingten, DC 20591,
telephone mumber (202) 287-8442, For
legal information, Patrice M. Kelly,
Senior Attoraey, Regulations Division,
AGC-200, Federal Aviation
Adminisiration, 800 Independence
Avenue, SW., Washington, DC 20581,
telephone number (202} 2678442,

SUPPLEMENTARY INFORMATION:

Availahility of Rulemaking Documents

You can get an electronic copy of this
rule using the Iniernet by:

{1) Searching the Department of
Trassportation’s electronic Docket

Management System (DMS) web page
{hitp.//dms.dot.govisearch};

(2) Viciting the Office of Rulemaking’s
web page at hitp:/fwww.foo.gov/
regulations. policiest; or

%131} Accessing the Government
Printing Office’s web page at htip://
WWW.aCCess. gpo.gov/st_decs/aces/
aces140.himl,

You can also get a copy by submitting
a request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenus
SW., Washington, DG 20591, or by
calling [202) 267-0680. Make surs to
identify the docket number of this
rulemaking,

Anyone is able to search the
slectronic form of all comments
received into any of cur docksts by the
nams of the individual submitting the
comment {or signing the comment, if
submitted on behalf of an ssgociation,
business, labor union, stc.). You may
review DOT's eomplete Privacy Act
statement in the Federal Register
pubiished on April 11, 2000 {Volums
65, Number 70; Pages 19477-78} or you
may visit kttp://dms.dot gov.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act [SBREFA) of
1886 requires FAA to comply with
sinall entity requests for information or
advice sbout compliance with statutes
and regulations within its jurisdiction. if
you are a sixall entity and you have
question regarding this document, you
miay contact its local FAA official, or the
person listed under FOR FURTHER
INFORMATION CONTACT. You can find cut
more about SBREFA on the Internet at
http:/fwww faa.gov/
regulotions_pelicies/rulemaking/
shre_act/.

Authority for This Rulemaking

The FAA's auihority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code,
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VI, Aviation Programs,
describes in more detail the scope of the
agency’s authority,

This rulemaking is promuligated
under the autherity described in
Subtitls VII, Part A, Chapter 451, section
45102, Alcohol and Controlled
Substances Testing Programs. Under
section 45102, the FAA is charged with
prascribing regulations to establish
programs for drug end alcohol testing of
employess performing safety-sensitive
functicns for air carriers and to take
certificate or other action when an
employes violates the testing

regulations. This regulation is within
the scopa of the FAA’s authority
because it clarifies the existing
regulations regarding individuals whao
perform a safety-sensitive function for &
regulated employer by contraet. This
rulemaking is a current example of
FAA's continuing effort to ensure that
only drug- and alcohol-free individuals
perform safety-sensitive functions for
regulated emnployers.

Background

History

Since the inception of the FAA drug
and alcohol testing regulations, the FAA
has not directly regulated contractors or
subcontractors of regulated parties. The
FAA defines who is a repulated
“smployer,” for drug and alechol testing
purpases as a part 121 certificate holder,
a part 135 certificate holder, an operator
as defined in 14 CFR 135.1{c}, or an air
raffic control facility not operated by
the FAA or by or under coniraci te the
1.5, military. (14 CFR part 121,
appendix I, section 1T, and appendix ],
section 1.12)

On February 28, 2002, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
{67 FR 9366). The NPRM propased
changing several provisions in 14 CFR
part 121, appendices I and . Among
other proposals in the NPRM, the FAA
proposed to clarify that each person
who performs a safety-sensitive funetion
directly or by contract {including by
subcontract at any Her) for a regulated
smployer is subject to testing. Currently,
both 14 CFR pari 121, appendix [,
section I and appendix ], section Ii
specify employees performing a safety-
sensitive function must be subject to
testing if they are performing the
funetion “directly or by contract for an
employer.” We proposed to add the
parenthetical phrase “including by
subcontract at any ter” after the word
“coniract.”

Several commenters to the NPRM,
including trade asseciations, repair
stations certificated under 14 CFR part
145 {vertificated repair stations}, and
non-certificated entities, indicated the
proposed clarification on subcontractors
would impose an economic burden on
the aviatien industry. We did not
include any costs or benefits for the
subeontractor issue in the preliminary
regulatory evaluation accompanying the
NPRM because we considered the
proposed language to be merely
clarifying. On January 12, 2004, we
published a final rule addressing all
issues proposed in the NPRM, except for
the subcontractor issue (69 FR 1840).
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Employees affect aviation safsty
whenever they perform a safety-
sensitive funetion listed in appendices 1
and §. Thus, it is imporiant that
individuals who perform any safety-
sensitive function be subject to drug and
alechal testing under the FAA
regulations. We recognize the aviation
industey frequently uses subcontractors
to perform safety-sensitive functions.

For more than a decads, we havs
required each regulated employer to
enswre any individual performing a
safety-sensitive function by contract be
subject te drug and alcohol testing
under the FAA regulations. If the
regulated employer wants to use the
individual under a confract, there are
two options for dmg and aicohol testing.
One option is for the contractor
company to obtain and implement its
own FAA drug snd alcohol testing
programs. Under this option, the
contractor company must subject the
individual to testing. The other option
is for the regulated employer to
mairtaln ifts own testing programs and
subject the individual to testing under
these programs.

Our experience indicates that many
regulated employers and contractor
corapanies have recognized contractors
and subcontractors are subject to testing
under the reguiations. The FAA belisves
it wounld be inconsistent with aviation
safety to change the regulations so thst
regulated amployars are ne longer
required to ensure individuals
performing safety-sensitive functions
“by contract” are subject to testing.

Many commenters to the NPRM ware
concerned the proposed lsnguage would
causs consideravle cosis by requiring
subcontractors to conduct drug and
alcohol testing for the first time.
However, these commenters did not
substantiate their cost concerns with
specific data. In respense to the
economic comments regarding the
subcontractor issue in the NPRM, we
publishad a supplemental naotice of
proposed rulemaking (SNPRM), in the
Federal Register on May 17, 2004 (69
FR 27980). In the SNPRM, we proposad
the same language we proposed in the
NPRM. We asked commentsrs to
provide economic information to help

" us address the concerns they raised in
the NPRM.

We prepared a regulatory evaluation
for the SNPRM regarding the possible
costs associated with explicitly
including the words “by subcontract at
any tier."” Wa svaluated the costs that
could be generated by additional
subcontractors who might be subject to
testing under the proposal.

Confficting Guidance

In both the NPRM and the SNPRM,
we discussed conflicting FAA guidance
about the testing of subcontractors, In
the initial implementation phase of the
drug testing rule in 1989, the FAA
issued informel guidance stating
maintenance sebeontractors would not
be required te be subject to testing
unless they took airworthiness
responsibility. This guidance was
provided to persons and companies as
late as the mid-19890s, on an ad hoc
basis. However, this gnidance
consiricted the potential reach of the
regulation, which offered no exceptions
for subcoatractors whe did not take
airworthiness responsibility but
performed safety-sensitive activities.
Accordingly, this guidance was in
conflict with the objective of the
regulations, i.e,, ensuring that each
person who performs a safety-sensitive
fimction is subject to testing. Today's
final rule clarifies that the level of
contractual relationship with a
regulated employer does not limit the
requirement that all persons performing
safety-sensitive work must be subject to
drug and alcohaol testing.

As noted in the SNPRM, we are
heraby rescinding all prior guidance
regarding subcontractors (69 FR at
27981).

Discussion of Comrnents

Zeneral Gverview

The commaent period for the SNPRM
closed on August 18, 2004, Tha FAA
received approximately 35 comments in
response to the SNPRM. To ensure we
meaningfully considered all comments
on the issue, the FAA reviewed both the
comments filed to the SNFRM and any
comiments filed to the NPRM not
addressed in the preamble to the
SNPRM. We note that none of the
commenters opposing the proposal
provided specific data challenging the
FAA's fundamental economic
assumptions. The regulatory evaluation
accompanying this final rmle
specifically addresses the commenis
about costs and benefits.

Commenters included the Air
Transportation Association of America
[ATA}; Regional Airline Association
(RAA); Drug and Alcohol Testing
Industry Association {DATIA)
International Brotherhood of Teamsters
{Teamsters}); Afrcraft Mechanics
Fraternal Association (AMFA); Aviation
Supplers Association; and Aeronsutical
Repair Station Association [ARSA]},
which filed joint comments on behalf of
itself annd 12 other associations,

Approximately 10 of the commenters,
inchiding United Technologies

Corporation {UTC), the Teamsters,
AMFA National, AMFA Local 33, and
seversl individuals, stated they
generally support the FAA's Antidrag
and Alcohol Misuse Prevention Program
regulations, Specifically, UTC said they
believe the “regulations are a valugble
too} to the aviation industry in ensuring
workplace and public safety.” One
individual stated the proposal makes it
clear the duties the individual performs
define whether oz not the individual
will be subject to drug and alcohol
tosting. Ssveral commenters, including
three union commenters, suppotted the
proposal because they believed it would
improve aviation safety. One
commenter, an individual, stated the
regulations will make flying safer.

The remaining 25 commenters
opposed tha proposal, with many of
them citing the comments filed by
ARSA, The commenters quastionad the
FAA’s astimates of the cost of the
proposal and the benefits to aviation
safety. Additionally, ARSA, the Alrcraft
Electronics Association, and a
certificated repair station stated the
proposal would substantially expand
the scope of the FAA-regulated drug and
alcohol testing programs without any
evidencs it would enhance safety. The
Alfrcraft Electronics Association belisves
the propesal is bassd more on a moral
preference than on science. ARSA also
raised invasion of privacy issues
agsoriated with drug and alcchsl
testing. The Alrcraft Electronics
Association commented the drag and
alcoho! testing regulations should not
apply to outsourced maintenance,

Commentors also suggested therule is
vague, may add additional regnlaiory
requirements to existing duties, and
raay exceed the FAA's regulatory
mandate. Specifically, ARSA cited the
FAA's general regulatory mandate in 49
U.B.C. 44701{d){1)[A) as a limitation on
the FAA's authority to impose
requiirements on non-certificated
entities that supply services to directly
regulated parties. The Aviation
Suppliers Association was concerned
distributors could be recharacterized as
performing safety-sensitive functions
and opposed the proposal, balisving it
was not supporied by a ressonable
government purpese. They requested we
publish a statement in the final rule
recognizing that the distribution of an
aircraft part is not considered tobe a
safety-sensitive function for the
purposes of this rule.

One commenter, whao filed comments
on behalf of the Natioual Assoclation of
Metal Finishers, the American
Electroplaters and Surface Finishers
Society, and the Metal Finishing
Supplicrs’ Association, requested the
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FAA not add regulatory requirernents to
their members’ existing duties. This
commenter Roted existing regulatory
reguirements represent a large
percentags of their operating expanses.

This final rule does naot expand the
scops of the FAA-repulated drug and
alcohol testing programs. Rather, it
clarifies that any imdividual who
perforims a gafety-sensitive function by
coatract must be subject to the FAA-
rogulatod drug and alcohol testing
raquirements, regardless of the tier of
the contract under which the individual
performs. This rulemsking is not
questioning or expanding the current
cutsourcing procass. Instsad, the final
rule eliminates any confusion that might
have existed regarding drug and alcohel
testing of subcontractors who are
connected 1o the regulated employer
through the outsourcing process. In
addition, the issues reparding invasion
of privacy were resolved more than 15
years ago when ihe drug testing
regulation carefully balanced the
interasts of individual privacy with the
Federal government's duty to ensure
aviation sefety. The purposs of this
relemaking is not to reopen the long-
settled issue of invasion of privacy.

Further, we do not agres that this ruls
results in vague standards. We have
adopted the proposal as a final rule o
creais a clear standerd for regulated
emplovers te follow for drug and
alcohol testing of subcontractors.
Coniractor companiss often choose to
conduct their own drug and aleohol
testing under the FAA regulations
becauss it improves their marketability.
However, the requirement to ensure
individuals performing safety sensitive
functions are subject to testing
ultimately rests with the regulated
employer.

In addition, we wagt to emphasize the
proposzl does not in any way change
the scope of safsty-sensitive functions
currenily covered by the drug and
alcohol testing regulations. Drug end
alcohol testing applies to any individual
who performs a safety-sensitive
function, including maintenance or
preventive maintenance functions fora
regulated employer. The FAA defines
“maintenance’” and “preventive
maintenance” in 14 CFR 1.1 and 14 CFR
part 43, The distribution of an afrcraft
part is not “maintenance’ or
“'preventive maintenance™ and is not
considered a safety-sensitive activity.

While ARSA cited the FAA’s general
authority for regulating air carriers, 49
U.5.C. 44701{d){1)(A), as a limitation on
testing autherity, the Omnibus
Transportation Employess Testing Act
of 1881 [Omnibus Act], 49 U.5.C.
4510145106, gave the FAA specific

authority to regulste drug and aleohol
testing in avistion. In the Ompibus Act,
Congress acknowledged the FAA’s
existing regnlations requiring the testing
of air carrier employess performing
sufety-sensitive fuactions directly or by
contract. Specifically, the Omnibus Act
“does not prevent the Administrator
from continuing in effect, amending, or
further supplementing a regulation:
prescribed before October 28, 1991,
governing the use of aleohol or s
controlled substance * * %" 43 U.S.C.
45106 (c}. When Congress gave the FAA
authority to “continue” regulations
prescribed before Qctober 28, 1891, they
were acknowledging the drug testing
regulation: that was already in existence.

The drug and alcohod testing
regulations have always required any
individual performing sefety-sensitive
functions directly or by contract for a
regulated emplover to be subject to
testing. As this final rule is not adding
more regulatory requirements, the
"“reasonable government purpose” of
aviation safety that has been the
foundation of the drug and alcohol
testing regulations sines their inception
remains valid,

De Sufety Concerns Support Gontinuing
To Subject Subcontractors to Drug and
Alcohel Testing?

AQPA, ARSA, and other commenters
including certificated repair stations
and non-certificated entities, stated the
FAA did not show any accident data
attributable to drug and alcohel abuse
by maintenance personnel to support
this rulernaking. In addition, AOPA
argued “it is unreasonable for the FAA
to require maintenancs coniractors
performing non-safety critical
maintenance functions to incur the
added expense of dsveloping and
implementing a drug and alcohol testing
program.” Two certificated repair
stations and an individual said the
redundsncies built into the maintenance
system already ensure maintenance
srrors are likely to be canght by
someotne eise through the high level of
scrutiny and evahuation in the
supervision and inspection process.
Also, one certificated repair station
noted the largest number of positive test
results for maintenance emplayees exist
in pre-employment testing, which
indicates individuals who pose a
potential threat to aviation safety are
being screeced out before they enter the
performance of safety-sensitive
functions.

In addition, the Aircraft Elecironics
Association commented that it is not
correct for the FAA to assume
increasing zir carrier maintsnance
outsourcing decreasss aviation safety

hecause “‘part 135 on-demand air
carriers have been outsowreing
mainienance for years without a decline
in aviation safety.’’ This commenter said
the proposal would expand the drug
and alochol testing regulations to
include all cortificated repair stations
and their subcontractors. The
commentar staled the majority of
individuals who would be inclzded in
testing programs have not been shown
to be substance abusers.

We believe the safety data showing
the number of current positive fest
results offer strong support for this
rulemaking. We do not believs we
should wait until there is an actual loss
of human lifs before we take action to
ensure the remaining subconfractoss
wha are not already subjected to testing
are brought into compliance with the
regitations. Only ons link in the safety
chain would have to fafl for an: accident
o cocur,

The Aircraft Electronics Association
takes issue with the discussion in the
SNFRM preamble regarding increassd
maintenance outsourcing. In the
SNPRM preamble, we merely disctssed
the Department &f Transportation
Inspector General's reports regarding
maintenance sutsourcing and offered no
mndependent conclusions {68 FR 27982).
We included this information to further
explain why it is important for the FAA
to clarify its existing drug and alcohol
testing regulations regarding outsourced
maintenance.

This final rule does not expand the
drug and alcohol testing regulations to
include all certificated repair stations
and their subcontractors. As we said
earlier, we have not changed the scope
of who is required to conduct testing.
Wa are merely clarifying that
contractor includes 2 subcontractor. In
addition, meny certificated repair
stations already havs drug and alcohol
testing programs. According to the
FAA’s Operations Specifications
Subsystem {OPSS), over 3,000
certificated repair stations currently
have drug and slcohol testing programs
under the axisting regulations. This
represents more than 60 percent of all
certificated Tepair stations in the FAA's
OPSS.

In addition, the Aircraft Elsctronics
association stated the majority of
individuals affected by the proposal
have not been shown to be substance
abusers. While this may be trus, a
substantial number of maintenance
workers have had positive test results
on FAA-required tests. As we noted in
the SNPRM preambie, in the first 11
yeurs of drug testing, almost half of the
30,192 positive drug test results were
attributable to maintenance workers.
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Also, in the first 6 years of alcohol
tesiing, almost half of the 876 alcohol
violations were attributable to
maintenance workers, (69 FR 27884)
Thus, thers is data showing substance
abuse in the maintenance population
causing sufficient safely concern to
justify this final rule,

As one comimenter noted, the largest
number of positive tast results for
maintenance employees was in the pre-
smployment testing context. This data
demonstrates the existing regulations
were suceesstul in screening out many
maintenance personnel who use illagal
drugs. The individuals whe were
prevented from entering the aviation
maintenance field were pre-employment
tested by many types of entities
inchading regulated employers,
contractors, and subconiractors,
Howaever, as evidenced by the
continuing number of positive random
drug test rasults each yeer, pre-
employment testing is not a complete
barrier to individuals who use illagal
drugs, and random testing is @ necessary
form of detection and deterrence. Thus,
the large number of positive test results
for maintenance personnel further
demonstrates why it is important for
regulated employers to ensure all
subcontractors are subject to festing.

Safety-sensitive functions include &ll
mainfenance or preventive maintenance
performed for a regulated employer. The
drug and alcehol testing regulations do
not differentiate betwaan safety critical
and non-safety critical forms of
maintenance. This final rule does net
expand the types of maintenance
funttions that are considered to be
“safety-sensitive.” While there might be
redundancios built into the maintenance
system, the superviscry and other
guality assurance processes involved in
aviation maintenance do not constitute
a substitute for the protections afforded
by drug and aloohol testing. Therefore,
wa will continue 1o require
subcontractors be subject to drug and
alcohol testing.

RAA commented the rate of positive
test resuits for maintenance personnel
was not significantly higher than the
rate of positive test results for all safety-
sensitive employees. To illustrate its
point, RAA used the rates for calendar
year 1999 when “the rate for
mainteriance persoonst who test
positive for aleohel was 0.02%
compared o a 0.18% rate for all
employees who tested positive. The mate
for maintenance personnel who test
positive for drugs was 1.5% compared
to & 1.2% rate for all employees who
tested positive.” The Aizcraft
Electronics Association alse commented
about the positive test result data,

saying the data failed to distinguish
between the positive test results of large
businesses versus small businesses.
RAA’s analysis, while flawed,? simply
argues that maintonance personnel
should be subjected to the same
requirements as other personnel
performing safety-sensitive functions,
The purposs of today’s rule is not to
apply more stringent requirements on
matntenance personnel, but rather to
clarify which maintenance personnel
are subject to testing, i.e., all personnel
performing a safety sensitive function
regardless of who their dirsct empleyer
is.
The Aircraft Blactronic Association is
cerrect in noting the positive test result
rates have been dechning. We believe
this annual decline shows the
effectiveness of the FAA dmg and
alohol testing regulations in deterring
illegal drug use and aleoho! misuse.
Because the data prove the effectiveness
of our regulations, we do not see the
declining positive rate as grounds for
eliminating any safety-sensitive
personnel who are subject to testing,
including maintenance subcontrastors.

Should Airworthiness Responsibility Be
the Determining Factor for Prug and
Alcohol Testing?

ARSA stated the FAA regulations do
not currently regulate non-certificated
maintenance subcontraciors or require
them 1o take airworthiness
respensibility for the work they
periorm, $0 the non-certificated
maintenanca subcontractors should not
be subject te drug and alcchol testing.
Several commenters, inclzding
certificated repair stations and non-
certificated entities, expressed similar
concerns. In addition, AOPA referred to
"non-gviation contractors that perform
non-safety maintenance functions for
certificated repair stations,” saying they
should not be required to comply with
the FAA drug and alcchol testing
regulations,

Several commenters, including ARSA,
UTG, RAA, and several certificated
repair stations, belisve the cumrant
regulatory systemn for maintenance
provides sufficient oversight to ensure
certificatad repair stations adequately
monitor the work performed by non-
certificated maintenance facilities.
ARSA noted a certificated repair station

1 We disagrea with RAA's analysis of the testing
data. When RAA analyzod the calendar year 1659
data, they compared ths rate for maintenance with
the rate for alf personnel fincluding maintenencs),
For a true comparison of the data, one should
compara the positive rate for maintensnce against
the positive rate for &l personrel, excluding
maintenanca. For & full discussion of the dats, ses
tha Regulstary Evaluation for this final mle,

hes the responsibility to sign off on the
alrworthiness of any repair performed
by its non-certificated contractors.
ARSA szaid the proposal would require

a certificated repair station to overses iis
non-certificated contractors’
participation in drug and sleohol testing
programs, and this would be beyond the
scope of a repair station’s compefencies.
ARSA added that a repair station would
nead to make investments in procedures
and personnel in order to fulfiil this
new regulatory burden,

ARSA and UTC suggested that
because non-certificated maintenance
entities ensure quality control when
they perform repairs, sach subconiractor
in the chain of maintenance is
responsible for its work and that of its
noncertificated subconiractors. Thus,
each subcontracter in the chain of
maintenance relies on the certificated
work that is performed. In addition,
ARSA noted certificated mechanics who
sign off on airworthiness are subject to
drug and alcohol testing. ARSA believes
these safeguards protect against even the
negligent maintenance that results from
drug or alcohel abuse. ARSA asseried
that an article repaired under the
influence of drugs is ne less
conspicuous in its inability to conform
o airworthiness standards than an
article improperly repairad due o a
faiture to follow prescribed procedures.
For these reasons, ARSA and UTC
suppartad testing only for those with
airworthiness responsibility.

ARSA and the Afrcraft Electronics
Association suggested that because the
FAA regulations do not allow non-
certificated mainienance subcontracters
to take airworthiness responsibility for
the work they perform, they cannot
perform safety-sensitive work. Also, the
Aviation Suppliers Association
commented the FAA regulations do net
regulate non-certificated maintsnance
subcontractors or require them to take
airworthiness responsibility for their
work. RAA said the current FAA
suidance rightfelly limits the group of
subecentractors only to those technicians
who actually work on the airplane or
have airworthiness responsibility for the
component before it is installed on the
airplane. RAA did not balieve 2l
maintersance and preventive
maintenance should be considered
safety-sensitive, rather the airworthiness
of a product or actual work on the
airplane itself should be the defining
line in describing a safety sensitive
position.

There is no “non-safety maintenance”
recognized in our regulations. Within
vertificated repair stations, there are
non-certificated individuals such as
meehanic’s helpers, who have been
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subject to testing for more than 15 years.
Thaus, not only are non-ceriificated
individuals allowed to perform safety-
sensitive maintenance but the
regulations contemplate the
performance of meintenance by non-
certificated individuals and entities.

The FAA drug and alcohe! testing
regulations have never articulated a
difference between safety-sensitive
functions performed by a certificated
versus a non-certificated maintenance
facility. Our regulations identify all
maintenance and preventive
maintenance dufies as safety-sensitive
fonctions. Anyone performing
maintenance or preventive maintenancs
duties for a regulated emnployer must be
subject to testing, regardisss of who
signs off on the airworthiness of the
maintenance.

As we acknowledged in the NPRM
and SNPRM preambles, some of our
early geidance only required
subsontractors who iook airworthiness
responsibility to be subject to drug and
alcohol testing. By the mid 1990, the
guidance we developed eliminated the
airworthiness respensibility component
and foliowed the rule language
explicitly. The point of this rulemaking
is to clarify that any individus] who
performs safety-sensitive functions for a
regulated employer must be subject to
dxu’l‘i and aleohol testing.

e airworthiness signoff process is
not designed to address the safaty risk
arising from safety-sensitive functions
performed by individuals who use
illegal drugs or misuse alcohol. ARSA
spoke of guality control procedures and
review by certificated mechanics as the
safeguards to ensure “nsgligent
maintenance” will be discovered and
cortected. However, the maintenance
quality conirol procedures do not
remeove individuals who use illegal
drugs or misuse alcohol. The FAA dmg
and alcohs! regulations are designed to
addrass exactly this safety risk by
deterring drug and aleohol use, and
through removing from safety-sensitive
functions, individuals who engags in
such prohibited practices.

Should the Level of Coniractual
Relationship Limit Who Is Subject to
Drug and Alcohol Testing?

ATA stated it “does pot take issue
with the premise that individuals
actually performing safety sensitive
fonctions for airlines should be
subjected to tha highest standards for
performance, including appropriate
drug and alcokol testing.” ATA noted
"“we agree with the statement in the
SNPREM that ‘jtlhe level of contractual
relationship with an employer should
noct be read as a limitation on the

requirement that all safety-sensitive
work be performed by drug- and
aleohol-free smployses.”” Furthermore,
ATA commented “it is the nature of the
function being performed by an
individual, and not the employment
relationship of that individual to the
airline, that is relevant.”

The FAA agrees with ATA. As we
siatad in the preamble to the SNPRM,
the level of contractual relationship
should net limit the requirement for all
safety-sensitive work to be performed by
drug-free and alcohol-free eraployess. if
individuals are performing safety-
sensitive functions for 8 regulated
amployer, the individuals must be
subject to {esting, regardless of the tisr
of contract under which they are
performing.

R would be inconsistent with avistion
safety for individuals performing
maintenance work within the
certificated repair station to be subject
to drug and alcohol testing, while
individuals performing the same
maintenance work under a subcontract
wotld not be subject to drug and
aloohol testing. In addition, if drug and
alcohol testing could be avoided by -
stmply sending the maintenance work
ta a subcontractor, 2 company could
forin separate subsidiaries within its
organizetion in order to create an
internal subvontracting system that
avoids drug and alcohol testing.

Should Subcontractors Be Distingnished
From Contractors Based on Differing
Contractual Relationships?

ARSA said the language to includs
subcontractors at any tier is a change in
the reach of the regulation, rather than
a clarification. In making this assertion,
ARSA asserted that a contract is binding
only between the parties to the coniract,
based on the doctrine of privity. In
ARSA's opinion, privity does not extend
to sithcondractors. Thus, ARSA
concluded the law does not consider the
subcontractor bound by contract to an
entity with which it has no dirent
relationship, in this case the air carrier.
UTC echoed this statement,
emphasizing the legal concept of privity
of contract as baing betwesn signatory
parties, giving each responsibilities and
rights in pursuit of a common goal.
Accordingly, UTC asserted that a
contractual relationship and all that it
incorporates cannot extend to any
unnamed party.

In eddition, ARSA discussed the
Drug-Fres Workplace Act (DFWA)
requirements that apply to Depsrtment

of Defense (Dol contracts.* ARSA
stated the Dol) applies the DEWA to its
soniractors through specific contract
clauses required by reguletion. ARSA
said Do} does not require the DFWA
requirements to extend beyond direct
contractors to subcontractors. Based on
Diol¥Ys practice, ARSA argued it is
inconsisiont with safety 2nd sconomics
to extend drug and alcohal testing to
any der of the maintenance process,
Including suheontractors that are not
part of a certificated repair station or the
aviatton industry. DoD’s decision to
exclude subcontractors from its
contracts is not refevant to this
ralemaking, and we offer no opinion to
the contract practices of other Federal
agencies. We note that the DFWA does
net apply to the FAA and we are not
compelled to follow DoD’s lsad in this
regard.

The issue of subconiractor privity is
irrelevant to this regulation, because the
FAA will take enforcement action
againat thoss amployers directly
covered by the drug and alcohol
regulations by virtae of their part 121 or
part 135 operations, as well as those
contractors who have voluntarily
submitted to our jurisdiction by
obtaining their own drug and alechol
programs. This final rufe clarifies that
these two groups of regulated entities
musi ensure all individuals performing
a safety sensitive function are subject to
testing. If the regulated employer or
contractor is concerned that there is
insufficient privity between itself and 2
subcontractor to assurs that employeas
of a subcontractor are subject o testing,
it can require a testing provision be
placed in each contract between its
contractors and their subcontractors.
Such provisions are common in other
contexts and are likely slready used by
some carriers in this confext.

The FAA guidance has always
indicated subcontractors ware coversd
by the drig and alcohol testing
regulations. The confliet in the guidance
was whether all subcontractors or only
those subcontractors with airworthiness
responsibility were required to ba
subject to drug and alcehol testing. The
guidance requiring all contractors 1o be
subject to testing is consistent with the
fact all individuals performing safety-
sensiiive functions directly or by
contract are required to be subject to
testing.

2DFWA reqoires Federal contrastors to mebiteln
programs for echisving a drug-frea workplace, but
dows not reguire drog and alsobol lesting.
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How Will This Rule Affect Controctual
Relationships, Including Auditing
Contractor's and Subcontrector’s Drug
and Alcohol Testing Programs?

ATA and ChevronTexaco requested
guidance on how air carriers can ensure
their contractors and subconiractors ars
complying with the drug and alcohol
testing regulations. In addition, the
conrmenters requested guidance on
satisfying the audit reguirement for both
demestic and overseas contractors and
subeontractors.” Speeifically, ATA
asked if air carrters should continue to
retain a copy of the confractor’s OpSpec
or registration. ATA also stafed air
carriers cumrently do ot independently
verify the status of subcontractors’
compliance with drug and alcohol
testing requirements. ChevronTexaco
noted that it currently requests
information from its contracters to
verify “they have dmg and alcohol
prevention plens in place and they audit
their coniractors for the semae.”
ChevronTexaco stated 1 usses a
quastionnaire for many of its contractors
but not for sH subcontractors. Similarly,
a certificated repair station said air
carriers have used questionsaires as an
alternative to performing on-site andits.

ARSA supggested the proposed rule
would require certificated repair
stations and the air carriers with whom
they contract to lock bayond the
airworthiness of a particular article to
the person whe performed maintenance,
ne matter how insignificant the job or
how far remnoved from the aircrafi.
ARSA also expressed concern that
direct contractors would need to ensure
their subcontractors actually
implemented drug and alcohe! testing
programs. ARSA stated the propesal
would require direct contractors "iv
ieke on the role of human resourcs
anditer” for all non-certificated
subcontractors. Thus, ARSA asserted
the propasal would alter contractual
relationships and expectations for non-
certificated entities performing
contracted mainterance functions on
the industry’s behalf,

The FAA regulations require a
regitlated emyployer to ensure any
individuals performing safety-sensitive
functions for it by contrect are included
in the FAA-regulated drug and alcohol
testing programs of eithor the regulated
employer or the contractor, While it is
advisable for the regulated employer to
retain a copy of the contractor’s OpSpec
or registration, merely retaining this
copy does not ensure all individuals

YEAA drug and alcohol testing regulations
prohibit testing cutside the United States end its
territories. Today’s rule does not add an exira
territoris] testing requirement,

performing safety-sensitive funciions by
contract for the regulated employer are
subject to drug and alcohol testing
under the regulations. While OpSpec or
rogistration decumentation may indicate
that a contrector has agreed to
implemsnt a drug and alcohol progrars,
it does not provide a regulated employer
with specific information to determine
if the contracter has actually
implemented its programs. Accordingly,
more oversight is needed. A regulated
employer could ask its contractor
specific questions and request
documentstion to ensure the contractor
has fully implemented its testing
programs and fo snsure the individoels
who will parform safety-sensitive
functions for the regulated employer are
subject to lesting. ¥ is also a good
business practice for an employer to
verily and document that specific
individuals performing safety-sensitive
functions by contract are currently
subject to testing under the contractor’s
drug and alcohol testing program.
Direct confractors must both
determine the airworthiness of an article
and snsure subcontractors have actually
impiemented dmg and aleohol testing
programs because hoth have safety
imphcations. Regulated employers and
contractors at apy tier should not
disregard the requirements of either
safety responsibility. Accordingly, it is
not necessary for compenies to becoms
auditors because the FAA’s regulations
do not speeificalty require audits to
ensure the testing requirements are met.
Finally, we note the commeniers have
not provided any data or information to
support an assumption the proposal
would alter expectations and
contractual reletionships with nen-
certificated entitiss. Ag stated
previously, the FAA believes the
majority of regulated amployers are
already ensuring individuals who are
performing safety-sensitive functions for
them under a contract at any tier are
subject to drug and alcohol testing,

Who Is Respensible for Subconiractor
Complance?

Several commenters questioned who
would be responsible for ensuring
subcontractor compliance with drug and
alcchol testing. Spucifically, they asked
if certificated repair stations or
regulated employers {air carriers) would
be held responsible for any and all
subcontractors at any tier. Prime
Turbines commented to both the NPRM
and the SNPRM, expressing concern
that it will be held liable for all tiers of
contract work. Another commenter,
ChevronTexaco, stated its current
practice is to audit its contractors’ drug
and zleshol prevention programs.

ChevronTexaco slso specifies in its
contractual agreements that contractors
must audit subcontractors’ programs
because it is common for them to have
several tiers of subcontractors.
ChevrenTexaco was concerned the
proposal “would cascade employer
responsibility for anditing drug and
alcohol programs to ALL these
subcontractors with whichk we have no
direct business or contractual
relationship.” Similarly, UTC
questioned whether a third tier
subcontractor's non-complianee hae any
alfect on the fourth tier subcontractor or
on the second Her subcontractor.

Wa applaud ChevronTexaco for
creating a contract provision to require
its contractors to andif subconfractors
and ensure individuals performing
safety-sensitive functions by contract
are sithject to drug and aleohol testing.
While the contract provision
ChevronTexace describes is an excellent
business practice, the FAA’s regulations
have not reguired “auditing,” and this
final rule does not require it. As we
discnasaed in the preamble to the
SNPEM, althoegh suditing is a business
decision, we believe it is a good way to
determine if an entity has FAA drug snd
alcohol testing programs and is testing
its employess (68 FR 27982).

As we said in the preamble to the
SNPRM, the safety of the air carrier’s
maintenance and operations ultimately
rests with the air carrier {69 FR 27983},
Similarly, in 14 GFR 121.363(a) and
135.413{a), we recognize that air carriers
are primarily responsible for the
airworthiness of its aircraft. A regulated
employer must ensure any individual
performing safely-sensitive functions for
it is subject to the required drug and
alcohol testing, Thus, the regulated
employer has the ultimate responsibility
to ensure individuals performing safety-
sensitive functions for it by contract are
subjsct to FAA-regulated festing.

A gontractor company can tost
individuals performing safety-sensitive
functions for a regulated smployer
under the contractor company’s own
FAA-regulrted testing programs, Once 2
contractor company obtaing its FAA-
regulated testing programs, the FAA
will hold the contractor company
responsible for its compliance with the
reguiations. There may be
circumstances where the regulated
employer may also share responsibility
for a contracter corpany's non-
compliance.

If a contractor company has FAA-
regulated testing programs, it must
ensure any individual performing a
safety-sengitive function by contract
{including by subcontract at any tier)
below it is sublect to testing. The FAA
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recogaizes there may be multiple tiers of
subeoatractors in the aviation indusiry.
Any lower tler contracter company with
FAA-regnlated testing programs will be
held responsible for its own compliance
with the FAA drug and alcohol testing
regulations, Also, there may be
circumstances where the regulated
employer and higher ter contrastor
companies share responsibility for the
lower tier contractor company’s
noncormnplianee.

The FAA provides information to
assist regulated employers and their
contractors to implement drug and
alcohol testing programs. Entities cen
obtain this information by:
—Contacting the Dmg Abatement

IHvision at the address in the FOR

FURTHEH INFORMATION CONTACY

paragraph listed earlier; or
—Referencing the Drug Abatement

Division's Web site: http://

www.faa.goviabout/office_org/

headquarters_offices/avs/offices/eam/
drug aleoholl.

What Are the Consequences for
Subcontroctor Noncompliance?

Several commenters, including UTC
and ARSA, expressad concern about
oversight responsibilities for
subconiractors and contended that air
carriers would be required to oversee
drug and alcohol programs for every
subcoentractor at any lower tier in the
maintenance process. UTC noted the
FAA had not proposed to reguire sudits
or other specific means of ensuring
contractors and subcontraciors were
praperly conducting drug and alechol
testing, UTC believed the lack of an
audit requirement would create a wide
diversity of compliance standards and a
potential variability in enforcement. In
addition, UTC was concerned
certificated repair stations would audit
other certificated repair stations that are
subcontractors. This was problematic
for UTC because it views certificate
oversight as an FAA responsibility.

Since the inception of the FAA drug
and alcokol testing regulations, we have
had a requirement that any individusl
wha performms a safety-sensitive function
directly or by contract must be subject
to drug and alcohol testing. The FAA
dsliberately chose not to specify how
regulated employers would ensure
subconiractor compliance with the drug
and alechol testing regulations.
Similarly, the FAA deliberately chose
not to specify how contractors that opt
to obtain drug snd alcohol testing
programs would comply with the
regulations.* The means for achisving

*Thera is no difference betwean the FAA's
method for inspecting certificated versus non-

the requirement ave somewhat flexible—
tha regulated employer may conduct the
testing or the contractor company may
comduct the testing, but the regulated
employer must easurs individuals
performing safety-sensitive functions for
it are subject to testing,

Regulated employers and entities
opting to obtain testing programs must
mclude individuals performing safety-
sensitive functions by contract in their
own programs. Alternatively, they can
allow an individual te perform a safety-
sensitive function by contract for them
if the individual is subject to testing
under the contractor company’s drug
and alcohol testing programs. One wey
to determine if the individual is subject
to testing in accordance with the FAA
regulations is to inquire further about
the specifics of the contractor
company’s programs and reguest
supporiing decumsrtation from the
coniractor company. Merely obtaining a
prograro registration or an OpSpec does
not indicate a company has
implemented comphant drog and
alcohol testing programs.

Because sach regulated employer
currantly has a duty to ensure any
individuval performing a sefety-sensitive
function by contract for it is subject to
testing, several regulated employers
might conduct fnquiries to ensure the
same fndividual is subject to testing. For
example, a contractor company might
have persormel with skills that put them
in high demand with many regulated
employars. Before each of these
regulated employers can allow the
coptractor company's personnel to
peorform safety-sensitive functions by
contract, sach regulated employer must
ensure the individuals performing
safety-sensitive functions by contract for
it ars subject to drmg and alcchol testing
in accordance with the FAA regulations.
We do not view this as a duplestion of
sifort or as an administrative burden
because each regulated employer has a
separate duty fo ensure drug and
alcohio] testing occurs,

Furthermore, we acknowledge there
will be times when 2 higher Her
contracter company and its lower tier
contractors are certificated repair
stations. To ensurs specific individuals
parforming safety-sensitive fanctions by

certificated malntenance contractors that have
opted by obtain drag and alcohoel testing programs.
Aleo, we do not vary vur inspection mathod based
cn the difficulty or criticality of the maintenance
porformed, Whils our inspection methodolopy doss
not vary by type of company, the senctions the FAA
imposes vary depending on the spacific
circumstenees surronnding the ectual violation. We
note the FAA has elways handlad interpretations
artd enforgement matters on 8 case-by-case hasis,
We are not aware that this hag caused difficaltiss
in maintensren productivity in the past.

coriract are subject to festing, the higher
tier contractor company may choose to
audit or otherwise Inquire inlo its lower
tier contraciors’ drug and alcohol testing
programs. It is possible one certificated
repair station might audit the drug and
alcohol testing programs of anather
certificated repair station. We do not see
this as a difficulty or a conflict becauss
certificated repair stations can andit
their contractors under the current
regulations, and the FAA already has
and will continne to have oversight
responsibilitiss for certificated repair
station certificates.

Should Certificated Repair Stations
Biselose Their Subcontractors?

One certificated repair station
commented that most air carriers allow
repair stations to subcontract, bui the
identity of these subcontractors
normatly is not disclosed. Therefors, the
FAA should not be allowed to forca a
repair station to disclose all of iis
contractors both by name and by
contacts. In addition, RAA asserted its
members are not abls fo continuously
ansure that subcontractors are being
tested. RAA stated that many
individuals working for a subcontractor
may be an employee only for a short
peried of time or the contractor may
want to quickly replace subconiractors,
RAA also said aithines will have
difficulty identifying who to include in
drug and alcchol testing programs.

We do not agree cerfificated repair
stations should not provide information
about subcontraciors to regulated
smployers. The FAA regulations have
always required regulated employers to
ensura thay tested or their conlractors
tested all contractor and subcontracior
employees performing safety-sensitive
functions for the regnlated employer.
This is not a new requirement, At issue
in this rulemaking is the confusion
resulting from condlicting guidance
about which contractors were required
to be subject to drug and alcohol testing,
The regulated smployer must continue
to receive information about the drug
and aleohol testing programs of
roniractor companies whose employees
are performing safety-sensitive work for
the regulated employer under a contract.
Regulated employers need this
informetion to continue to ensure
individuals performing safety-sensitive
functicns for them are subject to testing
in accordance with the FAA regulations.

Wa agree regulated employers will
have problems identifying who should
ha subjsct to drug and alcohol testing if
certificated repair stations or other
contractors do not provide the regulated
smployers with current information
about which contractors and
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subcontractors are performing safety-
sensitive functions. Providing this
information is already necessery under -
the FAA’s drug and alcohol testing
requirements and is not added by this
rulemaking. It is imperative to safety
that certificated repair stations and
other contractors share current
identifying information abeut
subtontractors with the regulated
smployers to ensure individuale
performing safety-sensitive functions for
the regulated employers are subject to
testing in accordance with the FAA
regulations.

Should Subcontractors That Are Not
FPrimuarily Aviation-Reluted Businesses
Be Subject to Testing?

Sume certificated repair stations and
busingsses that are not primarily
aviation-related commented that the
rule, if emended, could place sconomic
pressurs on subcontractors thet provide
servics to more than the aviation
industry, In addition, several
commenters, including ARSA, opposed
requiring non-certificated
subcontractors be subject to testing.
Furthermore, some commenters
expressed concern that if non-
certificated subcontractors are subject to
testing, those entities might stop
providing services to the aviation
industry.

The FAA disagrees with these
commenters’ distinction betwesn
certificated and non-certificated
subcontractors when it comes to the
issue of safety-sensitive work. When
subcontractors choose to perform safety-
sensitive functions for regulated
employers, they are choosing to comply
with the FAA drug and alcchol testing
regulations. The impact these
suheontractors have on aviation safety s
not related to whether they hold a repalr
station certificate. Instead, they havs an
impact becanse they actually perform
safety-sensitive functions.

Ths commenters did not provide data
to support the premise that non-
certificated subcontractors would cease
providing service o the aviation
industry. Furthermore, as discussed in
detail in the secompanying regulatory
evaluation, the data provided by
commenters showed the majority of
such contractors would continue doing
business with the aviation industry after
the final rule bacomes effective.

What Is Safety-Sensitive Maintenance or
Preventive Mointenance?

ATA helieves "individuals actually
performing safety-sensitive functions for
airlines should be subjectad 1o the
highest standards for performance,
including appropriate drug and aleohol

testing,” However, ATA qusstioned
whether many subcontractors doing
work for sirlines are actuslly performing
safaty-sensitive functions.

ile ATA recognized the FAA
regulations define the terms
“maintenance” and 'preventive
maintenance” {sen 14 CFR 1.1 and 14
CFR part 43), they requested additional
guidance. Specifically, ATA requested
the FAA provide guidance clearly
describing “mainiensnes and preventive
maintenance for flight-critical systems,
and those components whose failurs
could have & divect adverse effsct on the
continued airworthiness of the airersf.”
In addition, ATA requested the
guidance distinguish safsty-sansitive
maintenance from other types of
"maintenance” that do not have the
polentlal to directly impact
airworthiness.

In a related comment, one cormmenter
holding multiple air cazrier certificates
and a repair station certificate said the
proposed rule would canse difficulty
whenever an entertainment system
component needs repair. This
commenter provided cosi data on how
much revenue air carriers would lase if
they had to modify the aircraft to accept
a new unit gvery time an entertainment
unit systern broke and could not be
repaired by a drug and alcohol tested
technician. Also, 2 non-certificated
subcontractor company that does
interior plating decoration on non-
sssential components said the proposed
rule would have a large impact on the
way it does business. This commentar
asked the FAA to exclude it from drug
and aleshol testing,

The ATA correctly notes the FAA
defines maintenance and preventive
maintenance in 14 CFR 1.1 and 14 CFR
part 43. In the drug and alcoho! testing
regulations, any maintenance or
preventive maintenance (as defined in
14 CFR 1.1 or part 43) an individual
performs for a regulated smployerisa
safety-sensitive funciion, and thersfore
sub{el:ct to drug and afeoho! testing,

The FAA Drug Abaternent Division
defers to the Flight Standards Service
for decisions or: whether a tagk is
maintenance or preventive
maintenance. If wa wers to atiempt to
further define maintenance and
preventive maintenance functions
through a guidance documsnt, it would
likely be quickly outdated and would
not be helpful. Since job titles and
functions vary from company to
company, the title of & task performed
at one company may not he the title of
a similar task at another company.
Determining whether a particular task
fits under the definitions of
“maintenance’’ or “preventive

mainienanca” is the responsibility of
the regulated smployer, working in
conjunction with the regulated
employer's assigned FAA principal
inspector. Unca the principal inspector
determines a task is maintenance or
preventive maintenancs, the individusl
perfoning the task for the regulated
smployer must be subject to drug and
alcohol testing.

With respect to the spacilic assertion
that repairing an entertainment system
could subject an entity to drug testing,
we pote that repairing entertainment
system components ususally is not
considersd “maintenance.”
Conseguently, drug snd zlcohol testing
usually is not required for individuals
who repair these components. On the
other hand, removing the sntertainment
system component from the aireraft and
reinstalling the repaived component on
the afreraft is maintenance and subject
to testing. Similarly, interior plating
decoration to nonessential components
is “preventive maintenance” under 14
CFR part 43, appendix A. Consequently,
drug and alcohol testing is required for
individuals who perform this type of
plating,

Does the Regulatory Flexibility Act
Apply to This Rulemaking?

ARSA, several certificated repair
stations, and some non-certificated
entities stated the FAA failed to conduct
a required Regulatory Flexibility Act
(R¥A) analysis. In ARSA's opinion, the
FAA understated “the impact of this
regulation on the aviation industy and
on thoss indusiries providing
maintenance support services.” ARSA
belisves an Initiz]l Regulatory Flexibility
Act analysis (IRFA) would help the FAA
and the public evaluate the costs and
benefits of the proposed rule. Also,
ARSA argued the FAA failed to meet the
RFA requirement to consider significant
alternatives to minimize the SNPRM's
economic impact on small entities,

The FAA disagrees with ARSA and
other commenters who raised RFA
issues. In 14 GFR part 121, appendix I,
section II, and appendix |, section LD,
the FAA defines which employers are
directly regulated by the drug and
alcohol testing regulations. Specifically,
the directly regulated employers are: Air
carriers operating under 14 CFR paris
121 and 135; § 135.1(c) operators; and
air traffic control facilities nat operated
by the FAA or by or under contract to
the U.S. military. These directly
regulated employers must conduct drug
and alcohol testing under the FAA
regulations. For drug and aleohol testing
purposes, certificated repair stations are
contractors, and confractors are not
regulated smpleyers, Contractors can
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choose to obtain drug and alcohol
testing programs. Once a contractor
cheoses to obtain such programs, it
must follow the FAA drug and eleohol
testing regulations.

Twenty years ago, the U.S. Court of
Appeals for the DC Circuit held the RFA
only applies to small entities directly
regulated by a proposed rule. “Congress
did not intend to require that avery
sgency consider every indirect effect
that any regulation might kave on small
businesses in any stratus of the national
economy.” Mid-Tex Blectric Gooperuitive
v. FERG, 773 F.2d 327, 343 (BC Cir.
1985}, The DC Circuit held the Small
Business Regulatory Enforcement
Fairness Act [SBREFA) of 1986 did not
change the fact the RFA only applies o
direcily regulated entities. American
Trucking Associations v. EPA, 175 F .34
1027, 1644 (DC Cir. 1898} The IC
Circuit “has consistently rejected the
contention that the RFA appliss to small
businesses indirectly affected by the
regulation of cther entities.” Cement
Kiln Recycling Coalition v. EPA, 225
F.3d 855, 869 [DC Cir. 2001) {citing Mid-
Tex Eleciric Cooperative v. FERC, and
its progeny). In Cemeni Kiln, the
Environmental Pretection Agency (EPA)
had done a regulatory evahmtion to sost
out the impact on small businesses
indirscily affected by the proposed
regulation. While the EPA’s cost
evaluation was based on small
businesses indirectly impacted, it was
“in the spirit of the R¥A becsuse some
portion of the burden of compliance
riight pass threugh to [these small
businesses].” Cement Kiln, 255 F.3d at
868, Similarly in the SNPRM, the FAA
followed the spirit of the RFA by
evaluating the costs of the proposal on
indirectly affected small businssses
{contractors). However, the DC Circuit
said condueting an economic cost
svaluation for small businesses
indirectly affocted does not irigger the
requiremsnts of a full RFA analysis.
Cement Kiln, 255 F.3d at BBA-860.

The DC Chrenit specifically explained
% % > apelication of the RFA does turn
on whether particalar entities are the
‘targets’ of a given rule. The statute
requires that the agency conduct the
relevant analysis or certify ‘no impact’
for those small businesses that are
‘subject to’ the regulation, that is, those
to which the regulation ‘will apply.””
Cement Kiln, 255 F.3d at 869 (citations
omitted). In addition, the DC Circuit
went on to say “The rule will doubtiess
have economic impacts in many sectors
of the economy. But to require an
agency to assess the impact on all of the
nation's small businesses possibly
affected by a rule would be to convert
every rulemeking process into & massive

sxercise in economic modeling, an
approach we have already rejected.”
Cement Kiln, 255 F.3d at 869,

Accordingly, we have determined we
are nof required {o conduct an RFA
analysis, including considering
significant alternatives, because
contractors (including subcontractors at
any tier) are not the “targets” of the
proposed regulation, and are instead
indirecly reguiated entities. For the
purpoese of the RFA, we have svaluated
the impact on the regulated smployers
to reach our decision to certify that this
action will not have s significant
aconomic impact on & substantial
pumber of small entities.

While an IRFA can bs a tool for
svaluating costs and benefits of a
proposal, the main teol is the regulatory
evaluation. Accordingly, we used the
regulatory evalvation to determine the
impact on the number of indirectly
regulated entities that might be aHfected
by the proposal. This pravided a better
idea of what the cests to the regulated
amployers would ultimately be.
Evaluating the costs the indirectly
regulated entitios might bear complied
with the spirit of the RFA and provided
us with a realistic total cost that could
be distributed among resulatad
employers. We are now explicitly
distributing the total cost among
regulated employers.

Should FAA Provide More Time for Pre-
Employment Testing of Subconiractors?

DATIA fan association of service
agents in the drug and alcohol testing
industry} and AMFA Local 33
supported the proposed pre-
employment provision. The proposal
contemplated providing an employsr
with & 99-day window afier the effective
date of the rule in which to conduct pre-
employment testing of existing
subcontracters who have not previcusly
bieen tested. Both commenters stated the
proposed 90-day window would assist
air carriers, contractors, and
subroniractors to implement any
niecessary pre-employment testing.

The FAA notes that today's rule
merely clarifies an existing requirement
that we bave estimated at least 60
percent of the indusiry already follows.
Additionally, the regulated parties are
not reguired to establish new testing
progeams. Accordingly, a 80-day
window for pre-gmployment testing
subcontractors appears excessive. In
order to provide some additional time to
complete tesiing we have derided to
make today’s rule effective 96 days after
publication rather than our usual 30.

Miscellaneous Comments

Cne certificated repair station
questionad why the FAA reguires drug
and slcohol testing for a non-cariificated
entity performing maintenance on a
business jet operated under part 135 but
not if the same business jet is operated
under part 81. This commentsr also said
it can contract with non-certificsted

- extities “to perform maintenance on a

part 91 aircraft and the FAA has no
issus with airworthiness or safety,”

The commenter is not correct in
saying the FAA has “no issue with
airworthiness or safety” for part 91
aircraft. We are very muck concerned
that maiptenance on part 91 aireraft is
performed in accordance with
airworthiness requirements, Aviation
safety is not limited to maintenance on
air cagriers.

However, commercial operators
cafrying passengers for compensation or
hirs ars required to mest & higher level
of safoty than general aviation, which
operates under part 91, Included in the
higher level of safety is the requirerment
for regulated employers to conduct drug
and alcoho! testing,

Issues Guiside the Scope of This
Rulsmaking

The FAA received a number of
comments concerning: The repeal of the
moonlighting exception to drag and
nlechol testing; the Antidrug and
Alechol Misuse Prevention Program
OpSpec requirement; revising the
dsfinitions of certain safety-sensitive
functions to tis them to safety risk; drug
and alcohol testing outside the United
States and its Territories; drag and
alcohol testing for manufacturars; and
drug and alcehol testing for general
eviation. These issues are outside the
scope of tha SNPRM. Therefore, we
have not addressed them in this inal
rule.

Paperwork Reductisn Act

This final rule contains information
collection activitiss subject to tha
Paperwork Reduction Act (44 US.C.
3507(d)). No agency may conduct or
sponsor and 1o persor is required to
respond to a collection of information
unless it displays a currently valid OMB
control number. In accordance with the
Paperwork Reduction Act,
documentation describing the
information collection activities was
submitied to the Office of Management
and Budget {OMB) for review and
approval, The FAA will publish the
OMB control number for this
information collection in the Federal
Register after the Office of Management
and Budgst approves it.
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This rule imposes additional
raporiing and recordkesping
requirements on regulated smployers
{part 121 and 135 certificate hiolders,
and operaters as defived in § 135.1(c}}.
This rulemaking indirectly affects
coniractors and subcontractors,
including non-certificsted maintenance
contractors, performing maintenance
and preventive maintenance for these
regulated smplayers at any tier if they
elect to obtain antidrug and alcohol
misuse prevention programs.

International Compatibility

In keeping with U.S. obligetions
under the Conventien on International
Civil Aviation, it is the FAA policy te
comply with Intexmational Civil
Aviation Organization ICAQ} Standards
and Rscommended Practices to the
maximum extent practicable. Tha FAA
has reviewsd the corvesponding ICAQ
Standards and Recommended Practices
and has identified no differences with
these regulations.

Exeentive Order 12886 and DOT
Regulatory Policies and Proceduras

Executive Order 12868 directs that
each Federal agency shall propose or
adopt a regulation only upoen & reasoned
determination that the benefits of the
intended regulation justify its costs. The
FAA has determined this rule has
benefits that justify its costs, is not a
"significant regulatory action™ as
defined in section 3(f} of Executive
Order 128686, and is not “significant” as
defined in DOT’s Regulatory Policies
and Procadures.

This rulemaking directly affects
regulated employers (part 121 and 135
certificate holders, and operators as
definad in §135.1{c)}. This rulemaking
indirectly affects contractors and
subcontractors, including non-
cartificated maintenance contractors,
performing maintenance and preventive
maiotenance for these regulated
smployers at any tier. Approximatsly
300 non-certificated maintenance
contractors will have to develop anti-
drog and sleohal misuse prevention
programs, affecting about 5,000
employees in 2008, rising to
approximately 5,700 employees by
2451 5.

The FAA is not changing the current
regulations, but is simply clarifying
them. As such, there should be no
additional costs. However, the FAA
recognizes that, due to conflicting
guidance, some companies may have to
modify their current anti-drug and
alcohol misuse prevention programs or
implement such programs. The FAA
does not know how many additionsl
employees or contractor companies will

be subject to anti-drug and aleohol
misuse prevention programs, but has
conservatively estimated that over 10
ywars, costs sum to $3.08 million and
cost savings sum to $760,300, for net
total tosts of 32,28 million ($1.78
million, discounted}).

The major benefit from this
rulemaking will be the prevention of
potential injuries and fatalities and
property losses resulting from accidents
atiributed to neglect or error on the part
of individuals whose judgment or motor
skills may be impaired by the presence
of drugs and/or alcohol. The FAA
estimates 10-year bansfits sum to $15.07
million {$10.59 million, discounted).

A full svaluation of the sstimated
costs and benefits associated with
today’s yule is provided in the final
regulatory evaluation located in the
docket.

Regulatory Flexibility Assessment

The Regulatory Flexthility Act of 1980
(RFA} establishes “as a principle of
regulatory issuance that agencies shali
endeavor, consistent with the ebjective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.”” To achieve that principls,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions, The RFA covers a wide-range of
gmall entities, inchiding small
businesses, not-for-profit organizations
and small governmental jurisdicHons,

Agencies must perform a review o
determine whether a proposad or final
rule will have a significant sconomic
impact on a substantial number of small
entities. If the agency determines that it
will, the agency must prepare a
regulatery flexibility analysis as
described in the Act,

However, if an agency determnines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1280 RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required, The
certification must include a statemant
providing the factusl basis for this
determination, and the reasoning should
be clear.

For this rule, the small entity group is
considered to be small part 121 and 135
certificate holders and eperators under
§ 135.1{c) (North American Industry
Classification System INAICS] 481111}
The FAA examined the annnal revenues
of all the certificated air carrisrs ender

pert 121, 1217135, 136, a3 well as
operators under §135.1{c).

For the cortificated air carriers under
part 121, 121/435, and 135, annual
revenue data is not available by 14 CFR
part numbet, so the FAA used Forms 41
and 288C, available from the Bureau of
Transportation Statistics (BTS), for this
data. In these forms, BTS breaks down
the different airplane operators that file
Form 41, by revenue. Large certificated
carriers {(which includes Majors through
Medium Repionals), which file Form 41,
nrust fly aircraft with 80 seats or more
or have a payload of at lsast 18,000 Ibs.

Carriers reporting on Form 298C are
classified as either "“*Small Certificated”
{also known as Small Regionsls) or
“Commuter” air carriers. While neither
of these types of carriers are defined by
anmial revenues, some small
certificated carriers have more than
$100 million in annual revenues.

Carriers that file Forrm 41 that have
annual revenue over $20 million
{Majors, Nationalg, and Large Regionals)
report revenue data quarterly, while
carriers that File 41 that have annual
revenue lass than $20 million {Medium
Regionals) report revenus data twice g
year, All carriers that file Form 2398C,
report revenue data quarterly.
Unfortunately, the data is not consistent
ag it is not available for soma carriers for
gvery reporting period. The FAA
examined data from the last 3 vears to
identify the most pecent consecutive
four guarters or two half-year periads,
whichever was applicable, for sach
carrier to be used as the relevant
operating revenus for that carrier. Using
this air carrier operator information, the
FAA separated the carriers into part
121, part 1217138, and part 135
certificated carviers, and operators
under §135.1(c}. The average anoual
reveniue for these {hree categories is
£1,685.60, $58.74, and $59.10,
respectively, in millions of dollars.

The FAA used & different method to
caleulats the annval revenue for the
pperators under § 135.1{c), as this
information is not coliected by BTS. As
shown in an earlier {2002) analysis, the
FAA eollscted information on both part
135 and part 81 sircraft engaged in afr
tours. The FAA determined that the
group that was mast similar o the
operators under § 135.1(c}, in this
analysis, was the core part 91 operators
with the annual revenus per operator of
$62,600.

This rule will cost $2.29 million over
16 years {$1.76 million, discounted).
The annualizaed cest is about $800 for
sach of the approximately 300
eontractors to put together an antidrug
and alcohol misuse prevention program
and then implement it. These
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contractors will absorb some of these
costs, while the rest will be passed on
to both the compenies at the other tisrs
that they ere contracting for or with as
well as to the regulated smployers.
Given such low annualized costs, the
FAA does not believe that most of the
costs will be passed on {o companiss at
other tiars, However, the FAA assumes
that all of the additional NUMS oost is
passed along to the regulated employers
in order to estimats the maximum
impact of this regulation on regulated
employers.

or this analysis, the FAA considers
each part 135 certificate holdar and
operator under § 135.1(c) to be a simall
entity, and soms of the part 121 and
123/135 certificate holders to also be
small gntities. The FAA examined the
costs of this rule two different ways:

a. The costs are shared equally gy all
re%)ulatefi employers; and

. In order to determine the maximum
impact of this ruls, the entire cost is
borne by one regulated employer.

2. Given 2,562 gir carrier certificate
holders and 250 operators under
§135.1(c), the cost barne by each
regulated employer would equal sbout
3800 (3600, discounted). Using the same
capital recovery rate yields an
annuzlized cost of ahout $100. The costs
to each air carrier certificate holder
would be less than 0.0002% of their
annual revenues, while the costs to sach
operator under § 135.1{c) would be lass
than 8.15% of their annual revenues.
Given that the majority of § 135.1(c]
operators usually has one or two
aircraft, and operates in and out of one
airport, it is uplikely that they would
interact with multiple subcontractors in
the regular course of business
operations, Therefore, it Is unlikaly that
their annualized costs as a percentage of
apnual revenues would be much higher
than 0.15%.

b. Under this scenario, with the entire
cost being borie by one regulated
employer that is not a small entity, the
costs sum to $2.29 million over 10 years
{$1.786 million, discounted). It is highly
unlikely that one or a small number of
regulated emplovers would bear the
costs of this rule exclusively becauss the
regudated employers vary in size,
number of aireraft, and geographic
location. The smaller the operator, the
fawer aircraft that operator would use,
hencs the smaller the number of
subcontractors that operator would use
for safety-sensitive mainienance.
Therefore, this scenario would not be
appiicable to many small entities,
including many part 135 operators or
any operator under § 135.1{c).

Using the same capital recovery rate
vields an annualized cost of about

$251,200. Even if one regulated
empioyer absorbed all the costs, these
costs would be loss than 9.5% of anpual
median revenue. Clearly, no regulsied
empleyer iz going to absarb all, or sven
most, of the casts to the excluston of the
other regulated amployers, so the
impact on their revenues will be much
less than 0.5% of annusl median
revenue. In addition, it is highly
unlikely that all of the additional costs
{0 the NCMS will be passed along to
these regulated employers,

Under both scenarios, the sconomic
imypact is minimal, Thersfors, the
Administrator certifies that this action
will net have a significant economic
impact on 8 substantial number of sinatl
entities,

International Trade Impact Assessment

The Trade Agreements Act of 1678
prohibits Federal agencies from
establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States,
Legitimate domestic objectives, such as
safety, are not considersd unnecassary
abstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
hasig for U.S. standards. The FAA has
assessed the potential effect of this
NFRM and has determined that it would
have only a domestic impact angd
therefore no affect on any trade-
sensitive activity.

Vufunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (the Act} is intsndad, among
other things, to curb the practice of
tmpesing unfunded Federal mandates
on State, local, and tribal governments.
Titls I of the Act requires each Federal
agency to prepars a written statement
assessing the effects of any Federal
mandate in a propesed or final agency
ruls that may result in an expenditure
of $100 million or more fadjusted
annmally for inflation) in any one year
by Stats, local, and iribal governments,
in the aggregate, or by the private sector;
such a mandate is deemed ta be a
“significant regulatory action.” The
FAA currantly uses an inflation-
adjusted value of $120.7 million in Len
of $100 million.

This final rule does not contain such
a mandate. The requirements of Title I
do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federslism. We

determined that this action will not
have a substaniial direct effect on the

States, or the relationship between the
national Government aad the States, or
on the distribution of power and
responsibilities among the various
levels of government, and thersfore does
not have federalism implications.

Envirenmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
{rom preparation of an environmental
assessment or environmental impact
staiement under the National
Environmantal Policy Act in the
absence of sxiraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
cetegorical exclusion identified in
paragraph 312§ and invelves no
sxtraordinary cireumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has anelyzed this final ruls
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use {May 18, 2001). We
have determined it is not a 'significant
energy action' under Executive Order
13211 because it iz not a “significant
regulatory action under Exscutive
Order 12866, and it is not likely to have
a significant adverse effect on the
supply, distributien, or use of ensrgy.

List of Subjects in 14 CFR Part 121

Alr carriers, Aircraft, Airmen, Alcohol
abuse, Aleoholism, Aviation Safety,
Charter lights, Drug abuse, Drug
Testing, Safety, Transportation.

The Amendment

& In consideration of the foregoing, the
Federal Aviation Administration
amends part 121 of Title 14, Code of
Federal Regulations as follows:

PART 121--OPERATING
REQUIREMENTS: DOMESTIC, FLAG
AND SUPPLEMENTAL QPERATIONS

1. The authority citation for part 121
continues to read as follows:

Authority: 49 U.5.C. 106{g), 40113, 40119,
41708, 44101, 4470144702, 44705, 24708~
44711, 44713, 4471644717, 44722, 44901,
4450394904, 44512, 45101-45105, 46105,
46301,

& 2. Amend appendix Ito part 121 by
revising the introductory text to section
HI

Appendix I to Part 121—1rug Testing
Program

* * * * *

IIt. Employees Who Must be Tested. Each
smployee, including any assistant, helper, or
individual in a training status, who performs
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& safety-sensitive function listed ia this
sevtion directly or by contract {includiag by
subcontract at any Her) for an employer as
defined in this appendix must be subject to
drug testing wnder an antidrug program
implemented in accordance with this
appendix. This includes full-time, part-tima,
temporary, and intermittent employses
regardless of the degree of supervision. The
sefoty-sensitive functions are:

& w & * *
8 3. Amend appendlix ] to pazt 121 by

revising paragraph A Introductory text
of section 11

Appendix § To Part 121-—Alcshol
Misuse Prevention Pregram

13 = * * #*

I Cevered Employees

A. Esch employee, Including any assistant,
helper, or individual in 2 training status, who
performs a safety-sensitive function listed in
this saction divectly or by contract (including
by subcentract &t any tier} for an employer
as defined in this appendix must be subject
to abeohol testing undsr an alcobol misuse
prevemtion program nplemented in
accordance with this sppendix. This includes

fuli-time, part-time, temporary, and
intermittent employess regerdless of the
degrea of supszvision. The safely-sensitive
functions are:

* L3 * * *®

Essued in Washington, DC, on Becember
22, 2805,
harien O, Blakey,
Adminisirator.
{FE Boc. 06-205 Filed 1-9-08; 8:45 am]
BHLING CODE 4%18-12-P
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Branch, Drug Abatement Division (AAM-820)
Federal Aviation Administration

800 Independence Avenue, S.W.
Washington, DG 205910001

The RULE 28{a){1) PROVISIONAL CERTIFICATE OF ALL PETITIONERS AS TO PARTIES,
RULINGS, AND RELATED CASES so served was also filed with the Court on the date shown
above,

" iMarshall S. Filler
;
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United States Court of Appeals

District of Columbia Circui
AERONAUTICAL REPAIR STATION ASSOCIATION, INC., Case No:
PREMIER METAL FINISHING, INC .,
PACIFIC PROPELLER INTERNATIONAL LLC, and
TEXAS PNEUMATICS SYSTEMS, INC.,
Petitioners
Y.

FEDERAL AVIATION ADMINISTRATION,

Respondent

ON PETITION FOR REVIEW OF A FINAL AGENCY RULE

RULE 26.1 DISCLOSURE STATEMENT COVERING ALL PETITIONERS

As required by D.C. Cir. Rule 26.1 and Fed. R. App. P. 26.1, each Petilioner hereby

makes the disclosures shown opposite such Petitioner's name below;

Peiitioner Aeronautical Repair Stafion ARSA is headguarered in Alexandria, Virginia,
Association, Inc. ("ARSA") and exists as a notforprofit corporation
121 North Henry Street organized under the laws of Virginia. ARSA Is
Alexandria, VA 22314-2903 a continuing frade association of roughly 700
{703) 739-8543 organizations, aircrafi repair siations, and

others operated for the purpose of promoting
the general, commercial, and other interests of
the ARSA membership in the aeronautical

industry. ARSA's members have no
ownership interest in ARSA.
General nalure and purpose, ARSA regular members are maintenance
as relevant fo the appeal entities certificated under 14 CFR Part 145 by

the Federal Aviation Administration ("FAA™);
many members perform maintenance or
preventive maintenance for air carriers by
contract or subconiract, many members have
Deparitment of Transportation ("DOT"VFAA
anti-drug and alcohol programs which will
require them to ensure that all persons
{certificated or non-cerificated) performing
maintenance functions or steps by contract be
tested under the regulations of the Final Rule
promulgated on 1-10-2006. ]

260310 arsa rule 26.1 disglosure stalement covering all petiioners.doc -



Farent Companies

MNone

Publicly-held company that has a 10% or
greater ownership interest (such as stock or
partnership shares) in Petitioner

None

Petitioner Premier Metal Finishing, Inc.
{("PF™)

640 North hMeridian Avenue

Oklahoma City, OK 73107

{405} 947-0200

PMF is a privately held corporation organized
unider the laws of the State of Oklahoma.

General nature and purpose,
as refevant to the appeal

PMF is not certificated or approved by the FAA
but performs maintenance funclions for 14
CER Part 145 certificated repair stations. PMF
has no direct contract with any air carrier.
Until the promulgation of the 1-10-2006 Final
Rule, neither PMF nor its employees were
required o be iested under the anii-drug and
alcohol requirements of the DOT/FAA, since
the certificated repair stations for which PMF
peiformed work were tested and iook
airworthiness responsibility for the work PMF
performed. Under the regulations of the new
Final Rule, PMF must either test #s employees
or cease to perform work for certificated repair
stations.

Parent Companies

None

Publicly-held company that has a 10% or
greafer ownership inferest (such as sfock or
partnership shares) in Petitioner

None

Petitioner Pacific Propeller Infernational

PPl is a privately held limited liability company

LLC ("PPI") formed under the laws of the State of
5802 South 228th Street Washington.

Kent, VWA 88032-1810

(8000 722-7767

General nature and purpose,
as refevant fo the appeal

PPl is a repair station certificated under 14
CFR part 145 by the FAA; PPI performs
aintenance and preventive maintenance by
contract for air carriers. PPl has contracts with

260310 arsa nule 26.1 disclosure staiement covaring all pefitioners doc




non-ceriificated maintenance providers that
will now have to be brought under a DOT/FAA
anti-drug and alcohol testing program or be
discontinued as a maintenance provider by
PPl

Parent Companies

As a limited liability company, PPi has one
member. Precision Aerospace Products LLC,
which is itself a fimited lkability company
formed under the laws of the State of
Washington

Publicly-held company that has a 10% or
greater ownership interest {such as stock or
partnership shares) In Petitioner

None

Petitioner Texas Prneumatics Systems, Inc.

("TPS")

2404 Superior Drive
Arington, TX 78013-6015
(817} 794-0068

TPS is a privately held corporation organized
under the laws of Texas.

Genersl nalure and purpose,
as relevant fo the appeal

TPS is a repair station certificated under 14
CFR part 145 by the FAA; TPS performs
maintenance and preventive maintenance by
contract for air carriers. TPS has contracis
with non-certificated maintenance providers
that will now have to be brought under a
DOT/FAA  anti-drug and  alcohol  testing
program of be discontinued as a maintenance
provider by TPS.

Parent Comparnies

None

Fublicly-held company that has a 10% or
greafter ownership interest (such as stock or
partnership shares) in Petitioner

None

260310 arsa rule 281 disclosure statement covering all petiioners. doc
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Each Petitioner will file a revised Rule 26.1 Disclosure Statement shouid a change in

cerporate ownership interests occur that would affect the above disclosures.

Attorneys for Petitioners

OBADAL, FILLER, MACLECD & KLEIN, PL.C.
117 North Henry Street

Alexandria, VA 22314-2903

Telephone: (703) 299-0784

&

M?}rs alf 8. Filler

Albert J. Givray

JACOBS CHASE FRICK KLEINKOPF & KELLEY, L1C
1050 Seventeenth Street, Suite 1500

Denver, CO 80265

Telephone: (303) 685-4800

Jere W, Glover

Andrew Herman

BRAND LAW GROUP, P.C.
S23 Fifteenth Street, N.W.
Washington, D.C. 20805-2301
Telephone: (202) 662-9700
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CERTIFICATE OF SERVICE

I hereby certify that on the 10th day of March, 2006, a true and correct copy of the above and
foregoing RULE 26,1 DISCLOSURE STATEMENT COVERING ALL PETITIONERS was
served on each individual shown below via US Certified Mail, postage prepaid, with RETURN

RECEIPT REQUESTED:

Marion C. Blakey, Administrator (AQA-1)
Feders! Aviation Adminisiration

800 Independencea Avenue, S.W.
Washingtor, DC 205381

Robert A. Sturgell, Deputy Administrator
(ADA-T)

Federal Aviation Administration

800 Independence Avenue, SW,
Washington, DC 20591-0001

Andrew B. Steinberg, Chief Counsel (AGC-1)
Federal Avigtion Administration

800 Independence Avenue, SW.
Washington, G 20591

James W. Whitlow, Deputy Chief Counsel for
Policy and Adjudication {AGC-2)

Federal Aviation Administration

800 Independence Avenue, S.W.
Washington, DC 20591-0001

Rebecca B. MacPherson, Assistant Chief
Counsel for Regulations (AGC-200)
Federal Aviation Administration

800 Independence Avenue, SW.
Washington, DC 20591-0001

Patrice M. Kelly, Senior Atforney
Regulations Division {(AGC-200)
Federal Aviation Administration
300 Independence Avenue, S.W.
Washington, DC 20591

Margaret Gilligan, Deputy Associate
Administrator for Aviation Safety (AVR-2)
Federal Aviation Administration

800 Independence Avenue, SW.
Washington, DC 20581-0001

280310 arsa rule 26.1 disclosure statemant covering ali pefitioners.doc

Norman Y. Mineta, Secretary (8-1)
U.S. Depariment of Transportation
400 7th Street, S W., Room 10200
Washington, D.C. 20590-0001

Neil R. Eisner, Assisiant General Counsel! for
Regulation and Enforcement (C-50)

U.S. Depariment of Transportation

400 7th Strest, SW., Room 10424
Washington, D.C. 20880-0001

Robert C. Ashby, Deputy Assistant General
Counsel for Regulation and Enforcement (C-50)
LLS. Department of Transportation

400 7th Strest, SW., Room 10424

Washington, DC 20590-0001

Paul M. Geier, Assistant Generat Counsel for
Litigation {C-30)

U.S. Department of Transportation

400 7th Street, SW., Room 4102
Washington, DC 20580-0001



Diane 4. Wood, Division Manager
Drug Abatement Division (AAM-800)
Federal Aviation Administration

800 Independence Avenue, S W.
Washington, DC 20581-0001

Dr. Frederick £, Tilton, Federal Air Surgeon
{(AAM-1)

Federal Aviation Administration

800 independence Avenue, S.W.
Washington, DC 20591-0001

Dave Cann, Manager, Aircraft Maintenance
Division (AFS-300)

Federal Aviation Administration

800 independence Avenue, S.W.
Washington, DC 20581-0001

Vicky L. Dunne, Manager, Program Policy
Branch, Drug Abatement Division {AAM-820)
Federal Aviation Administration

800 Independence Avenue, S.W.
Washington, DC 20591-0001

The RULE 26.1 DISCLOSURE STATEMENT COVERING ALL PETITIONERS so served was
also filed with the Court on the date shown above.

4
i

| Marshall 5. Filler
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